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ISSUES PAPER NUMBER IT
' RESOURCE PROTECTION

Introduction

The protection of resources in Door County is a critical issue.
Three major resources have been identified that the County Plan
must address: natural resources, visual resources, and farmland
resources. - All three of these resources may be viewed as landg
based. That 1s, each resource ocCupies large tracts of land
covering a significant portion of the County. If the land shown
as elther Primary or Secondary farmland in the 1982 Door County
Farmland Preservation Plan is combined with the scenic corridors
identified in the 1964 Comprehensive Plan, the majority of un-
developed land in the County is in need of some level of
protection. '

This paper will not go into the need for the protection. Other
papers will address the issue of what land is important and the
rationale for its preservation. This rationale has not changed
much since 1964; therefore, the real iszsue is how these re-
sources are to be protected, rather than whether or not they
should be protected. : o

While'the'pbpulagion of Door County iq obviously more aware of

solution; the solution must brove acceptable to the various and
competing interests of citizens and elected officials in the
Counti.'.No goal, however compelling, will be achieved in a den=-
ocratic society unless a consensus can be reached that there is
4 reasonable means of achieving that goal, _ -

'Definition of Tsesues

pPresent State-mandated programs. Door County has a scenic re-
sources overlay district, and the County attempts to use the
conditional use procedure to review the quality of development
as 1t ocours. The County also has an exclusive agricultural
district for the preservation of agricultural land.

Thus far, however, the County has hadq only limited success in
protecting ite natural resources. We must agk why. There are
two major reasons for the County's limited success.

First, although the County can adopt a zoning ordinance for pre-

serving resources, the townships are not required to adopt
County zoning, Thus, when attempting to preserve resources that
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do not respect jurisdictional boundaries, the County can only
try persuading the townships to adopt its ordinances. An exam—
ple is the exclusive agricultural district; only one Township,
Clay Banks, has adopted this district. And, although two other
townships, Washington Island and Sevastopol, have adopted the
prime agricultural land district, this district is not as effec-

tive in preserving agricultural land. '

The second reason for the County's lack of success is the limit-
ed capabilities of the techniques the County has used so far.
The conservancy district addresses only wetlands, water courses,
and water bodies. The scenic resources district is an overlay
zone which permits all uses permitted in the underlying district
except for mobile homes--and even mobile homes are permitted
given certain qualifications. There is more to preserving sce-
nic resources than prohibiting mobile homes. Thus, although the
County has taken some steps toward preserving its natural re-
sources, a more comprehensive approach toward this goal is
needed. :

For the most part, the County has used traditional large lot
zoning and conditional use permits in order to control develop-
ment; a later section of this paper (Alternative Resource
Protection Techniques) explains why these practices are insuffi-
cient for the County's needs. In addition, the County has a
subdivision ordinance, but it has been ga practical nullity for
years because of loopholes in the ordinance. State Enabling
Legislation may be partially responsible for allowing develop-
ments to by-pass the regulations applied to subdivisions, but
the County's mistake has been failing to close the loopholes,
An amendment to the County subdivison regulations that permits
subdivisions with holding tanks will be needed; an amendment to
State Enabling Legislation may also be needed. With these a-
mendments, developments on holding tanks would be required to
comply with the subdivision regulations. The County could then
use the subdivision ordinance more aggressively as a control
tool. ' '

 Door County staff has repeatedly asked if the existing syétem of

control could be altered in order to solve the County's prob-
lems. Although some progress could be made by adjusting the
present system, such a response would have few really successful
conclusions, If Door County wishes to address its resource pro-
tection problems in a successful manner, then the County will
have to turn to more effective land use planning techniques.

This issues paper, therefore, focuses on the selection of imple-
menting strategies that are up to the task of protecting
resources. The issues that must be explored are those that re-
sult in conflict over whether or not to implement a resource
protec- tion plan. More often than not, when controversy occurs
over an implementation strategy, the measure is usually
defeated. As a result, reaching a valid and desirable goal is
often prevented because there is controversy surrounding its
implementation. Therefore, our aim is to deal with these con-
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"ﬁfavefsies;sa:that*théfcaahtf'hAsfaiiéctiaﬁ-injwhat“tygésof'
- techniques are acceptab1e_£or implepen;ingta;rqspgqce_prqteq§icn -

-ﬁj.gqqlb

"fffﬁéfé aré:fﬁsféohff6§éréiai'ESSﬁéﬁJthét}ﬁuét;bé’deait with in
order to protect the County's resources. '.The first is how far

“¥5:the regulations can or should go in protecting resources, Any

regulation will have far reaching effects; almost every land-

o owner in the County will be affected because of the pervasive

':,nature“of.thé resources. The second issue is that although most

property-owners recognize the need forlsuchiregu;ations, they

':f_are loath to have them applied to their land. -

‘"dhe”éf’éhé diffiéﬁiﬁ problems in adopting resource protection

;" regulations is the result of a very direct clash between two op-
7 posing views of the land. We can all agree to platitudes that

‘call’ for  the protection_of_natural;“sQEnic;_and agricultural

“"3ﬁ'resource§:}51n Door County, there even seems to be an under-
-~ standing that the loss of resources is a threat to the County's

",_owners_with_equal vehemence.

economic health. Yet, if it is our own land on which develop-.
ment is severely limited, then we evoke the rights of property

B dehéﬁéiiﬁ}ffﬁé”iahadﬁﬁéfviéwé1ahd”as”dfcommodityitdbe bought
- and sold for profit. - The community views the land as a resource
- that  functions as part of. an overall system; the private land-

"ownerfis"only'a:temporary trustee of the land. - Conventional

 ’£reguIatory~responses_have_heightenedathe.conflict between these
. two views by focusing on density]and'lot[size_aS{the;standard

 'The resource r

33fo:?enVirpnmenFa1 protection,_WOrse;yet,'thereai

-;gj‘i'infSUGh“agway that they are acceptable to the  community as a
. whole and that they accomplish the purposes for which they have

beeh”paséed}#_These_regulations must take into account the de=-.

]iﬁg_gree,to,whidhfeach”method of protection actually responds to the
- .- environmental prcblem; be'itaprotectiOn-Qr mitigation, and who
- pays for that protectfon. . . . . O Titigation, and whc

' ' This paper addresses the technical question of whether or not a
L protectIOn”measure_is;effective: it also focuses on who must pay .
. the costs. This should assist the readers in evaluating differ-

ent  regulatory techniques as they affect individual landowners

"_The'ééCSnd“iSQue is ﬁbfé difficulf'becéﬁée it 1sra_rééﬁit of'éh
_.idealistiC'attitude that often has no: substantive basis, 1
don't want anybody telling me what to do with ny land," is a

~ Lane xgndig,fxnc.f.;f :' N April_lz;'lgsa



 typical reaction to the proposal of land use regulation. There
are many who view zoning as an infringement on their rights.

o These people believe that théy should be able to use their land

in any way they like. fThere are two major arguments against
this sort of attitude. S S T N

First, the State of Wisconsin has delegated the power to regu-
late land use to the County, but at the same time gives town-
- ships a veto power over the zoning applied to the township. A&
 township may adopt zoning only if the county does not, or if the
township adopts village powers and the county grants approval of
the 2zoning. Legally, then, a county and in some cases a town-
ship, has the option of imposing a certain amount of land use

regulation. In addition, the State has recognized that the -

townships'! power to block county zoning has had detrimental ef-
fects with respect to certain natural resources, the preserva-
tion of which is important to the entire state. The result of
‘negative resident attitudes toward local regulation has been for
- the State to enact legislation to preserve essential natural
~ areas, such as wetlands and floodplains. = : _

Second, the needs of the community éhouhi be understood and

. taken into account by landowners when they decide to what use

- they will put their land--if the landowners want to live in har-
mony with the rest of their community. Planning is an expres-
sion of this community spirit. ILand use regulation is generally
adopted for the mutual benefit of all in the community. It pre=-
serves land valueg rather than diminishes them; landowners can
© invest in improvements to their land with the assurance that
their neighbors are prohibited from certain actions that may di-
- minish or endanger that investment, = - - .

_f.ViéWed_fromlafrdstoficéi'péfspective;'26nin§ appears, despite .
" its many problems, to be generally beneficial, In fact, the

'*'land;values in communities with high zoning standards appreciate
more rapidly than they do in communities with low standards. In
- Houston, the only unzoned major city in the United States, large

 _ landowners used "private zoning" or land use covenants in middle
. . and upper class areas in order to achieve needed protection from
~ uncooperative neighbors. The poorer areas of town were often

- exploited by developers because there were no regulations or
- covenants to prevent them from doing whatever they wanted. The

- wealthier areas in Houston, protected by restrictive covenants,

have seen property values increase, while the unprotected areas

o have,seen_land’use:changes that have damaged residential values.

In most areas of Door County where the transition from unzoned
to zoned has occurred, the citizens have welcomed it. Egg
Harbor is an exception. VYet, the citizen's reactions are typi~-
cal for areas where zoning has been adopted in order to combat
an already existing problem. S

A community that is either adopting zbning for the first time or
is modifying a very old code, is deing so in response to an oc-
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_When the tdufiéﬁ_indﬁstfy began in

.. Since resource:
. property, the clash between the different views of the land as a
.commodity and a resource becomes focused in terms of legal and
- equity. issues. - Requlations designed to Preserve. visual re-
... sources, sensitive natural areas, or farm land may substantially
' © alter a" landowner's expectations. - The underlying issue, who
‘pays for the benefits the entire community reaps, ig the same

| The Taking Tssue

o

‘ f“cﬁfrénce'£ha£:fhéfboﬁmﬁnity ﬁéfdeiﬁés as bad. The old notion of
- "™f it isn't brcke, don't fix it," leads to problems in land

use; a breakdown in the system is identified by poor development
or poor locations for certain types of land uses. By the time
the breakdown is identified, the result remains as a permanent
monument in the community. Therefore, with respect to land use,
fixing can rarely repair the damage already done; it can, how-
ever, include controls that ensure the same problem does not oc-
cur again. We should be smart enough to learn from the mistakes

-~ of others; unfortunately, history in the United States shows
. that most communities want to find out for themselves, .

In rufél'aféas,with.no growth pressure, very little happens and

 mistakes are usually not serious. In Door County, however, the

Pressure is sufficient to create development problems; in recent
years, mistakes have been made that have created problems and
will continue to create problems in the future. Some sub-
divisions developing in inland areas, for example, show little
or no gensitivity for the rural landscape. . -

Fish Creek, it was the char-
acter of the area that attracted the tourists, As the tourism
industry has expanded, the character of other areas of the

E County have become increasingly important. Tourism is moving
'~ south and the image of the entire County must be maintained.

o gai and Equity Issues

protection requlations may alter the value of

whether approached from an equity standpoint or a legal one.
The outcome of thgse twq-approaches,,however, can be quite

'='_differentr;ﬁ>f

i

TﬁisziSQﬁéwééémsﬂtb arise whenever a proposed ioning policy re-
sults in a significant reduction in development potential. Why

“ have most towns refused to adopt the County's exclusive agri-

cultural district? oOne reason is that while it affords protec-

~ tion to the resource, it clearly reduces the potential value of

the land for development purposes. Since, in many cases, the

- best farmlands are on deeper soils where septic¢ tanks will work,

the pressure to develop these farmlands 1s even greater. Any

~ time the cCounty proposes a regulation that reduces the develop-

ment expectations of landowners, it can expect to
face the following, incorrect, allegation:

Lane Kendig, Inc. _ 5 . -'April 12, 1988



. The County is taking my property without paying--that's

_ unconstitutional. = ° e T
Indeed, both the Fifth and Fourteenth Amendments prohibit the
deprivation of property without due process of law. The Fifth
Amendment also provides that private property shall not be taken
. for public use without just compensation; the Fourteenth Amend-
ment requires persons be given equal protection of the laws.

. Exploring what the word "taking" means may prove useful, partic- -
.- ularly since the popular press's reporting of the recent Supreme

Court cases was inaccurate and sensational. "Taking" is usually
 interpreted differently by laymen than by professionals. A le-
gal taking and what would seem to be a taking in the eyes of a
landowner or the general public (from an equity point of view)
are often not the same. Over the years, takings litigation has
shown that even extreme reductions in land values caused by land
use regulation may not constitute a taking in the eyes of the
court.  While the exact definition of a taking still eludes the
legal profession and the courts, clearly, substantial reductions
in property value can be sustained before a regulatory action
© may be considered a takinyg, as defined in the Fifth Amendment.
Justice Brennan, in his famous dissent in San Diego Gas & Elec-
tric v. City of San Diego, first noted that the U.S. Supreme
- Court has been unable to develop any "set formula to determine
~ where regulation ends and taking begins." In a footnote, how-
ever, he adds "After all, if a policeman must know the Constitu-
tion, why not a planner?" Each case, therefore, must be decided
on its own merits, leaving both municipal lawyers and the land-
owners' attorneys free to arque their positions. . .

~.While there is no hard and fast rule about what is definitively
" a taking, there are a number of legal cases that shed light on
. the lissue. First, however, it is important to note that most
- cases involve two basic tests: 1) Does the regulation bear a

- reasonable relation to the public health, safety, and welfare?;

and 2) Does the regulation provide a reasonable beneficial use

.. of the land? With respect to the former test, the courts have

continued to expand the concept of a valid public purpose with
regard to regulations--even regulations enacted to preserve aes-
thetic qualities have been upheld. Therefore, resource protec-
tion regulations based on an aesthetic purpose are valid. -

The second test is more arcane: what is a reasonable beneficial
use? Again, this test must be considered on a case~-by-case ba-
sis, but, in general, determination of Yeasonable beneficial use
considers both the value and use of the property. The first
zoning case heard by the U.S. Supreme Court held that a mere
diminution in value did not, by itself, constitute a taking. 1In
this case, Village of Buclid v. Ambler Realty Co, (1926), the
landowner's property value was reduced by 75 percent, and reduc~
tions in value up to 90 percent have been sustained. Thus,
while the precise reduction in value that constitutes a taking

Lane Kendig, Inc. 6 .. April 12, 1988
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. in the éyé§ 6f'tHéTcduft'is'unkﬁéwh,"véry éﬁbstantial diminu-
"+ tions in_value'have_withstooq judicial_scrut;ny, -':-' : _

‘Nollan v. cali rnia Coastal Commission (1987), addresses the

use factor in. determination of beneficial use, The Nollan's
property value was not particularly diminished due to the action
of the Coastal Commission; rather, the use of the property was
affected. Justice Scalia, writing for the majority noted:

"».Where the actual conveyance of property is made a
‘condition to the lifting of a land use restriction...
-there is heightened risk that the purpose is avoidance
of the compensation requirement, rather than the stated
police power objective. . T

to the'public-ﬁthey could not use that portion of the property
for any_other,purpqse but to provide public access to the beach.

Adding to the confusion is the difficulty in simply determining
the value of a piece of property. The speculative or development
expectations of a landowner may not serve as the basis for meas-

'_uring value reduction or the notion of reasonable beneficial

use. Wetland cases in Wisconsin (Just v. Marinette Count ), New
Hampshire (Sibson v. State), and Florida  (Estuary Properties
Inc.), have been a judicial recognition that natural land-forms

~may not be destroyed to create value. Simply put, the owner of

8 swamp owns a swamp; the Constitution does not protect the de-

- velopment expectation created by f£filling the gwamp - (Estuary

Properties, Inc.).” In this case, the Constitutional interpreta-

- tion also considered fishing to be a reasonable beneficial use
. of the swamp, In a case involving agricultural protection, the

Illinoig Courts upheld an agricultural zoning district with a
l60~acre minimum lot size in McHenry County, Illinois; a county
that is about 45 miles from the center of Chicago and part of
the metropolitan area.  The 160-acre zoning replaced five-acre
lots in this agricultural district so the zoning change created

. very different expectations, = - -

' Fihéily;:tﬂé dburts'éeém td“be iﬁéfeasingly'willing to“recognize

the fact that a large portion of the value ascribed to a prop-
erty is not a right of the landowner, but rather the creation of
a community's investments in public facilities (Penn Central

- Trans. Co. v. City of New York). This may lead to discounting

the degree of the reduced value, making it more difficult for

the property owner to demonstrate that a taking has occurred.

- Takings decisions are further complicated by the willingness of

the courts to consider other elements of the community's program
as compensation, In Penn Central, the availability of transfer-
able dévelopment rights was considered to bhe compensation,
Legal commentators seem to agree that the courts have invited
communities to use such tools to avoid the taking issue. In the

Lane Kendig,'Inc. 7 April 12, 1988
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recent Keystone Bituminous Coal Association v. DeBenedictis
case, the U.S., Supreme Court found that Pennsylvania could regu-
late the amount of coal taken to prevent surface damages even
though the coal companies had purchased the mineral rights.

Déspite all the press on the First Evandgelical Iutheran Church

of Glendale v, County of Ios Angeles, the issue of what consti-
tutes a taking has not been altered. Prior to this case, if a
regulation was unconstitutional, the courts did not force mone-
tary compensation from the offending jurisdiction; a repeal of
the restriction was considered a suitable remedy. First
Evangelical held that property owners are entitled to monetary
compensation if a regulation is .found to have "taken" their
land--even on a temporary basis. Simply put, this case says if
a taking occurs, then compensation is a legitimate form of
relief. 1In this case, a decision was never made as to whether
or not the floodplain zoning actually constituted a taking.

In Wisconsin, there is a statutory right to file for inverse
condemnation (Wisconsin Statute 31.10). The statute uses rather
traditional language in stating that if a person possessing the
power to condemn property occupies property without condemning
it, then the actual landowner of the occupied property has the
right to initiate condemnation proceedings. The traditional
lanqguage implies a physical occupation of the land, an activity
in which zoning does not participate.

There are two more elements of the taking issue that should be
discussed. One element is the difficulty in convincing the
Court to hear a takings case. Four times in the last six years,
the U.S. Supreme Court has considered "taking" cases. In all
four cases, the Court found that the case was not ripe for adju-
dication on the taking issue. In MacDonald, Sommer, and Frates
V. County of Yolo, the Court appears to suggest that a developer
may have to be turned down repeatedly for widely differing plans
in ord%f to have suffered damage. The majority in MacDonald
noted that: :

Rejection of exceedingly grandiose development plans
does not logically imply that less ambitious plans will
receiversimilarly unfavorable reviews.

For the landowner, the test will be exceedingly difficult. The
most colorful reaction to this is in Bolemus v. Kirby from Rhode
Island where the Federal Court stated:

So long as the State offers a suitable prospect for re-
course in respect to the alleged "taking," a landowner
must mine that quarry before panning for gold in the
federal hills.

Thus, proving a taking has occurred is difficult. Landowners

must prove that they have been deprived of all beneficial use of
their property. Landowners must prove that all remedies have

Lane Kendig, Inc. 8 April 12, 1988
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been exhausted and that the case is ripe for a decision. If the
community has made any attempts to mitigate the impact of the
requlations, then landowners’ must prove that the compensation
offered is not adequate. Ultimately, the legal definition of
the taking issue may be unimportant given the following review
of the economic impact of the various proposals for preser~
vation.

Deprivation of Prdperty

Deprivation of property is a substantive due process concern
that questions whether the governmental response to a problem
is, in fact, appropriate, The aforementioned Supreme Court
case, Nollan v. California Coastal Commission, gives weight to
this form of appeal. The Nollan decision indicates that the
courts may be more inclined to review the degree to which regqu-~
lations match their purpose. The legal test for deprivation of
property requires several stages:

Stage 1: Is there a valid public purpose?

State 2: Are the interests of the public generally, as
distinguished from those of a particular class,
such that they regquire the regulation?

State 3: 1Is the mechanism used for achieving the public
goal a reasonable approach?

Stage 4: Are the means used to achieve the goal in balance
with the public benefits?

Stage 1: A valid public purpose.

The validity of protecting natural resources and farmland is
well established. The courts, including the U.Ss. Supreme Court;
have recognized that governmental regqulations serving aesthetic
burposes are legitimate. The essential connection in Door
County between a major segment of the economy and the quality of
the environment, makes it doubtful that a successful challenge
to even purely aesthetic regulations could be mounted.

Stage 2: Does the public interest
make regulation necessary?

The general public will clearly benefit from the protection of
Door County's natural, agricultural, and scenic resources. Res-
idents have strongly indicated that they are concerned with
these resources. Tourism makes up a large portion of the
County's economy; its success has been born from the County's
available natural resources, The County has a unique status
‘similar to Cape Cod or the Florida Reys: Door County is a re-
source for the State of Wisconsin and the nation. Thus, the
benefits of preservation will fall to a large portion of the
population, not just a limited group.

Lane Kendig, Inc. 9 April 12, 1988
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An additional consideration in this test is whether a very small
number of people are getting special treatment. The actual reg-
ulations must be locked at to make such a determination.

Stage 3: TIs the regulation reasonable?
Or is it arbitrary and capricious?

To determine whether a regulatory mechanism is reasonable,
Wigconsin courts, like many other state courts, give the benefit
of the doubt to elected officials. That is, even if the means
that the elected officials have selected are fairly debatable,
the courts have generally been unwilling to substitute their
judgment for that of the local officials. In the past, only if
the means selected did not really relate to the achievement of
the desired objectives would the courts find the regulation ar-
bitrary and capricious. The Nollan decision, however, raises
the potential of a heightened judicial scrutiny for the connec-
tion between the actual protection achieved and the means to do
g0, '

In dealing with protection issues, focusing on natural resources
and the exact form of protection that they need is critical. In
general, different zoning districts for each type of resource
may be needed. Agriculture is an industry, for example, that is
a use of the land, and it conflicts with certain other land uses
as most other industries do. The protection for agricultural
land may be to exclude conflicting uses and protect the industry
from uses that cause an imbalance between the value the land for
farming and the value of the land in the market place.

Natural resources are often sensitive areas; in order to main-
tain their value, they must not be built upon. For these areas,
matching the need for resource protection with the means of pro-
tection is much more critical. While some natural resource
areas are simply unsafe to build in, not all natural resource
areas have this defense. Often, development in a resource sen-
sitive area is more valuable than development in another loca-
tion; waterfront or wooded lots both fall into this category.
Also, conflicting views or conflicting uses of the land are par-
ticularly evident in these areas. Therefore, great care must be
taken to ensure that regulations do the job. If a regulation
does not protect the resource, then the regulation may be found
to be arbitrary and capricious.

In Door County, protecting visual resources is likely to be dif-
ficult because, in a resort-oriented economy, a visual resource
is a strong magnet for development. In some respects, the
Nollan decision indicates that the courts may demand the strong-
est linkages in areas where visual resources are involved.

Stage 4 : Does the end justify the means?

Any regulatory technigue that does not balance the cost of regu-
lation with the public benefits received has overstepped the po-

Lane Kendig, Inc. 10 April 12, 1988



'cordingﬂ;9 ¢ach.view._.u

"Tﬁ8}35§é6£§ 5f'the issue

- Ag dis sed earlier in this paper, . N
- the degree of economic deprivation is not identical throughout = - - -
. the County.. . In general, the purchase price paid'for_undevel-fj*i
'ifopedg;environmentally-sensitive'land.is.highly:variable,. ~In .
2+ rural parts of the County, south of the Canal, the development
Con Jvalug“ié;not“greatly,different from' the agricultural value,

NN SRR

'iiééfpoﬁgfsygrahfédfﬁy the éiaﬁé;“-iﬁ'mbre'cblorfu1 térhs;EthéQ |
courts have told the{governmgnt that it cannqp;gse.an_axg t°-d¢”a' .

& Job more suited to & scalpels

'}wfﬁéfélffiéﬁity'iﬁ fhis'£és£“fdr.deﬁri§atioh of ﬁfoperty is that

the majority of the burden is generally Placed on the landowner.

.~ Thus, although a regulation may produce great public benefits,

it may be too onerous. on individual landowners.;_Where the bal-

it is quite easy to place them on a relative scale. Very conve-
niently, the whole issue in resource protection is the conflict.
between the’ commodity ang resource views of the land; therefore,

each. implementation strategy's performance can be evaluated ag-

 "of:1ocalhofficials, if a regulationfisfclearlyainefficieht'in'
s eitheﬁ{itsximplementation or with respect to other available

ures, the courts may rule a

deprivation of property. -

| The tws sides of the Stage 4 issue must be taken tgechor.

4@'str0ngly.proteqt1ve regulation of_an’important'resource'having a -
.- great deal of economiqiimpact'on the-landownérs is more likely + ~
SR o meét[the_test'than a regulation giving little protection to a . .
_-._;freSOUrdé,but-havinq a significant;economic impact.“ The ideal
;;y;_aregulatidn;‘therefore; is clearly one that provides the highest
'1¢:1evels“of3protection'with_little_adVerse_econqmic impacts, .-

the question of equity and

; to_ba'foundjin-the'sbuthern'portions of the County. 1In the
- northern portions of the County, however, land values are more
. variable.” Coastal areas and locations with a view command ve

high land prices, while inland farmland is_signif;cantly lower

o dnvalwe. T T




‘There is a long history in the U.S. of people moving into an

L area, discovering the value of the environment, and proposing

regulations that vastly reduce density in order to preserve tha .
environment. While the adopted regulations profess to protect
the environment, they often have little positive environmental -
effects, All too many of these regulations are designed to shut =
the door on those who might follow in the newest~comer's wake. -
. The impact of such regulations is that the land costs associated
with each dwelling unit are driven uf" In all too many cases,
~ these regulations have reached the point where only the extreme~
ly rich can afford to buy home sites, = . T 0
The practice of large and very large lot zoning has also result-
ed in the creation of exclusionary zones where only limited eco-
nomic groups. have access to housing. - If land use regulations
~ inadvertently create a "snob" zone of high land values, then it

'3'may be argued that the rights of low and moderate income persons

- to locate in Door County are being violated. Some of this argu-
- ment is lost because it is doubtful that the right to a second
or vacation home is likely to be protected under discussions of

. exclusionary zoning. Lo

. Equity o S
f Ulﬁimétély, all the legal concerns may be unimpoftant'when'meas_
- ured  against. the political consideration of the equity: lssue.

~Before any regulation can be challenged in the courts, it must
" be adopted.” While this paper has tried to identify the 1legal

- limits of resource protection in terms likely to be leveled at
.. the County during a zoning hearing, these terms have a different
7 meaning to legislators. In order to separate the rhetorical re-

~ sponses, the term "equity" is used rather than terms that clear-

.. concern. . .

ly have legal meaning. The Legislative branch of government is
- supposed to balance the needs of different segments of society

~to ensure. that the burdens of regulation are equitably distri~
buted. = Equity as to on whom the burden of resource protection

':;regulations,falls:is,_thereforef an_impprtantgovernmental

"ﬁecbgniZiﬁg1thatuboéflcouh£yﬁand'ifé towﬁSHipé"haﬁe vérfzbrbad . ”

 fg-powers to protect the cCounty's resources is. important. - The
- courts have clearly indicated that elected officials have a duty

- to strike a balance between competing interests. The courts are
- not supposed to substitute their judgment for that of elected
- officials but only to rule if they have violated the law.  One
- of the major reasons that man well-intentioned efforts to
- protect the environment have failed is that the proponents of .
brotection have read the law and then attempted to enact regula-
tions that push the limits of what has been upheld by the
- courts, = This results in a political battle between those with
different perspectives on the land. In many cases, the environ-
ment has lost out. o o S h : :
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+ ™' ° The best approach is not to see how far to lean towards one view
«) . of the 1land or_the.other.H'Thisjencourages a_ "windfall" and
"wipeout" approach to regulation or a failure to protect the
- environment.,  The best approach is one that geeks to balance the
. interests of both parties. Careful construction of the
implementing regulations is hecessary in. order to ensure the
regulations are evenhanded. Balancing mechanisms within the
regulatory process can be used, such as clustering to reduce im- .
pact or transferable development rights., Esca e mechanisms can -
alsc be provided that permit greater destruction of a resource -
in extenuating circumstances if there is suitable mitigation ei-
ther on-site or at a remote site. - .~ S E :

AébﬁhéiaiférnatiVérpdliéieé are reviewed, the various legal and
equity;i539gs_should_bg carefullyigonsidered,w:._ L :

! Théifoéus5of this ﬁépef'is'bn resdﬁrcé prdfedﬁion;'that is, im-_
~ plementation strategies available for preserving resources.

J agémentjtypgs of strategies_will_be dis¢usse§~in,a separate

N From another perspective, linking protection strategies to other'
')=_=.=;issues and to each other is important. Protection for two rea-
: ~_Sons, environmental protection and;visual‘aesthetics, is strong-
~ er than for either standing alone. - gricultural protection algo.

:Vf_needs_to benclearly-rela@ed;tqlthe!Ccupty' econonmic objectives.

t can also be u
.techniques:-agﬁ_ o
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- Zoning Techniques

- Conservation Zones
Overlay Zones .. ..
Historic Preservation -
Clustering -~ .
Conditional Uses (including PUD)
. Performance Zoning el

- Other Techniques:
Environmental Impact Statements
Land Acquisition =~ = -
Conservation Easements
Subdivision Regulations L
Transferable Development Rights
Land Use Policy and Master Plans

. Mitigation -~ 7 - S
‘Critical Area Legislation

New Planning Organizations
- Incentive Programs '

;EaCh of these will be diécuésed_ih thélfollowing sections., In
- some cases, there will be several variations examined in order
-~ to fully explore the possibilities of that technique.
"Conservationlzbnes

. Conservation zones are'a'traditional'zoning district response to

- resource protection. There are two variations on this theme

that will be examined: "large lots"™ of one to ten acres per

.. dwelling unit, and "very large lots" of 20 to 80 acres. Conser-.
- vation zones share a number of common characteristics. The pri-
. mary characteristic of the large lot zones is their reliance on

low density residential uses to achieve the desired level of re-

-~ source protection. The notion is that if lot size or density is
"~ limited, the impact on the resource will be eliminated.  The
- very large lot zones rely on the notion that there is no real

- 'market for residential uses at those densities.. .

i.LLarge'Loi Zones

,-'Théciarge lot zone is defined hefe'aé a'résidéntia1 zone with
- lots from one to ten acres per dwelling unit (1 to .1 du's/

acre).  Whether the minimum lot is one acre or ten, this form of

o zoning is not well-suited to protection. Door County presently

has six residential districts in this category ranging from one
to five acres in size. Regardless of what title they may be
given, these zones are a residential district, not a resource
protection district. . They will not protect agricultural land
and have only weak links to natural resource or visual protec-
- tion. At best, such lots may ensure that houses can be located

to avold those types of soils on which buildings should not be

AR
S

Lane Kendig, inc." - : 14 f _ _  _ | ‘April 12, 1988 -



T

4+ .7 loocated or that suitable soils for a septic field can be found.
)- . However, both visual and natural resources enhance the value of
- resldential propertie - A house located in woodlands or along

- the shoreline or at the top of a bluff having a good view is

more valuable. - Thus, regardless of lot size, those lots will
actually sell first, The strongest assets of this approach is

- that it is easy to administer and it is well- understood by the

. A second problem is that lot size is not related to the degree
" of needed environmental'protection.. Lot size controls only the
number of dwelling units, not the area disturbed. The larger
lot will involve a large home occupying more land area. The a-
mount of lawn plus drives is also likely to increase with the

. sizefofrthailot;_ This results in an increased amount of land
- disturbed on a per dwelling unit basis. . Roads leading to these
. lots may break up the environment and damage habitat, Further,
.. where the building ig located may be the critical issue, rather

’per;dwellingjunit;j.This techn1que is viewed as counterproduc- .
tive to the protection of agriqultura;mqr natura;:resourges;n;-

- directly related to numbers of people, others are not. Nonpoint
.- source pollution is a case in point. While pollutant loads rise
. On.a per acre basis as density increases;;they_decline_on a per
Sk a,dwelling?unit'basis;g-Thus,’what Door County has is suburban
-+ zoning rather than;environmentally‘sensitive zoning. . While
- larger lots may mitigate the damage, they do not preserve or
i, conserve resources. - Only. in wooded areas will five or ten acre
- lots be of some value in protecting visual resources. However,.
e this:may_be in direct conflict with environmental goals., .=

fﬁhiiéﬁtﬁéﬁéﬁéréfédmé”fOrmé7of'enviEShméhf51 pfdbiemé fhat-ére

- In addition, Door County's dependence on large lot requirements
-~ can be congidered generally suspect of being exclusionary zoning
..~ because of their failure to clearly relate to the desired objec~
. tives_of'environmental_protection.'-;; S
The smaller lots in this category often result in a high commod-
ity value for the land. Although_this_value,falls off rapidly -

“ 7}[€1‘-*'§ ol
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aftér.thrééJéérés, and'méy*EQén'apéféaéh”férmiand prices for

" minimum lot sizes of 20 acres, properties with unique locational

attractions tend to maintain high land prices re ardless of min-
. imum lot size. For example, waterfront properties in Maryland,
where the minimum lot size was 15 acres, still sold for prices
- far out-of-reach of most local residents because the wealthy de-
sired and could afford to pay a premium for waterfront proper-
ties. - The 15 acre minimum lot size excluded even middle~income
.. people from buying land along the shore and did not pbrotect the
~ shoreline from insensitive development. = . - T e

2. Verj Lérgé LOtiZonés ' | e
' Véry 1aigé-lot'éoning generallf discourages'résidential devélop-
‘ment by requiring lot sizes between 20 to 80 acres. It should
be noted that this observation comes from agricultural preserva-
tion experiences and, in fact, has been the standard approach to

- agricultural preservation. - Very large lot zoning is generally

. effective at preserving resources and can be quite effective in

':f preserving natural habitats. Very large lot zoning is weakest
in preserving visual resources in relatively open land at the

i?_low end of the density range.. In Door County, 20 and 35 acre

. zoning has been used. e e S e
Théﬁécénbﬁic'éffécﬁ bf'suCH,largeribﬁéﬁiéﬁfb.pfidé-thé land
. out-of~reach. of most people; and of the wealthy who can afford
- to purchase such large tracts of land, its appeal is limited to

those who really want to live in the country.. This form of reg-

ulation is-almost entirely a resource-oriented regulation. It
- provides the lowest value for those who are concerned with the
. commodity value of theirllapd;*}_;33; ;;1‘J*,,;jq,r;;. S

'ﬂ'Thﬁé};fhefécbnbmic'6oﬁséﬁﬁéh6é'bf the measure protects the land

~almost as nuch as the density of development permitted.. Al-
- though the concept of ver{*large lot zoning is easy to under-
Stand, and the technigque is easy to administer, implementation
is difficult because a direct confrontation between landowners

-

. and the community results. This is certainly one of the prob-

'-;ftlems facing county zoning in Door County. . The exclusive and .
- prime agricultural districte used by Door County illustrate the
. problem. : The unzoned communities remain unconvinced that they

are getting anything by joining County Zoning if their land is

to go into either of these districts. 1In the 20 acre version,

* the landowner who needs to sell a lot must sacrifice a substan=-
- tial amount of farm land, far more-than-is:actually_needed for.

- the dwelling. -

The community wants the land protected, but the landowner ends
- up paying for that protection because very large lot zoning
often causes a substantial reduction in the value of the land
zoned. If the predominant land use in an area is agriculture,
then all land in the area generally has a similar price--
agricultural value. However, if very large lot zoning is used
in areas where the price of land greatly exceeds agricultural
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" value, as it does in many areas of Door County, then the larger -
- the minimum lot size required, the more the wvalue of the land is
reduced. : This transfers the cost of preservation to the prop~ .
erty owner. - This is especially true in Door County where farms
are often near the high value shorelines and the farmers can ex-
tend their ability to continue farming by the sale of a single

In upland enviromments that are generally buildable, very iarge

- lot zoning is the worst choice for a protection strategy if bai-

ancing the needs of the environment and the owners of the land
is of interest. This strategy has proven effective for agri=-
cultural preservation because of the linkage between farm size
and very large lot size.  This ig particularly true in high
: qualit¥'agricultural areas where -the farmers feel threatened,
~ conditions that do not appear to exist in most of Door County.

Rééaﬁﬁéhdaﬁiohs£ T L_ __ ST T
"f:Véfj?iéféé'lot zoning, as used in the éxclﬁSivé agricﬁitural'
o district meeting State requirements, should be continued.
“ - An effort to work with the State to get a more flexible,
.o high-performing district needs to occur. - The use of very
- --. large lots as a resource protection strategy should be of-
¢ fered as an option in other districts.. . =
:.ﬂfThé'iafﬁéfiot“ibne”shéﬁidTgénefailyibg'cohéidéféd asIah'es-
- tate living provision. and should not be. used. for resource
in mostly

[]o@gfiaY;ﬁshéﬁf

" Overlay zones have been use

. fording protection to tar

. 'pecially floodplains and steep

%ﬁfcountryy; Wisconsin mand

© protection.. -

B ngnfséeriay°zdhé"is'ndrﬁaiiy”éstabiiéﬁed

. wetlands, floodplains,
. that even nominallylun;

to protect a single re-

'7”:sourceaytherefore,gan overlay. zoning classification is created.

-~ for each resource. . The overlay district is mapped to coincide
_with the resource throughout the cCounty. The overlay. district

”;13315 superimposed over the existing zoning districts wherever the

 ‘resource is present. The overlay zone provides additional envi-
‘ronmental safeguards, above and beyond thosg that woulgd normally

;fﬁﬁpgngfxendig,_Inc;g~ _ R o . april 12, 1sss
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The 6ﬁer1ay=tbné"téchhique is most widely used fonéfotecting

floodplains and unstable hillsides since these areas are both
environmentally sensitive and pose risks of property damage for
those that live there. ' The logic in mapping all such areas for:
protection is, therefore, obvious., - - e

The overlay zone works well in areas where there is a single re-

source needing a common level of protection. The zone is simple
to administer and easy for the general publie¢ to understand.
Unfortunately, some administrative problems arise because a dif-
ferent overlay zone is needed for each of the resources to be
protected in order to ensure that the level of protection is
consistent with the needs of the resource. I S

The oﬁerlay.zoﬁé'technique-losés its rationale when applied to a
resource that 1is actually composed of several different
resources--a situation that will be common in natural and visual

resource management in Door County. = A wetland environmental

unit is likely to consist of both wetlands and wooded and open
upland areas around the wetland fringe. In other areas, steep
slopes may adjoin the wetland. Each of these elements should
have a different level of protection. A visual resource can
consist of wetland resources, ridgeline resources, bluffs/
terraces, etc. = FEach of these visual resources. have different
spatial characteristics created by vegetation patterns and topo-

.+ graphy, and thus need their own set .of protective standards. In
‘*:an-overlay‘zoneﬁsystem;'this.means.a,separate overlay for each
L resource; mapping,wtherefore,‘is a major issue and expense with -

this systenm. o Lt - o o
For resources such as viédalﬂréééﬁfceé,fdevéldping”adtual stand-
ards for the overlay district would be a complex undertaking:

- since they should to be tailored to the unique needs of the re-
.. source to be protected. - In practice, any form of zoning dis-

. triet, conditional use, or performance standard may be used with
. the overlay zone. Its major drawback ig the complexity of map-

" ping the possibly large number of different resource management

units. The cost of producing accurate maps for all environmen-
tal and visual. resources to support such a regulatory scheme
could easily be a financial burden to the community. - =

For example, a new series of air photos would be required to de-

termine the current location of vegetated areas, Neither the

- U.S.G.8. maps nor the soils maps have sufficient detail or ac-

curacy for zoning purposes. large-scale topographic maps with
two or five foot contour intervals would also be required. The
accuracy of the base maps is also an issue~-base maps can have
relatively large margins for error. As a result, some people
might be regulated who should not be and others that should be
regulated might escape, S B _

Since the overlay technique is‘primarily a mapping one that is
capable of being used with a wide range of environments and land
use intensity standards or performance criteria, it cannot be
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eéaiﬁétédﬂéepératéiy; The harshness of'the“régulatioh'will have
to be evaluated against the basic public purpose of the regula-
tion to see if the two are in balance. = S

'Rédbmhendatiohs:'--r o - |

'The.cbsﬁ and abcuracy problems associated with this tech-
nique are too great; performance standards can achieve the
same results and the cost would be born by the developer
threatening the resources rather than by all property owners
in the area. oOverly zones should not be used.

Hisﬁoric Preservation o | o -

The Wisconsin Statutes state that counties, as part of their

zoning and police powers, may regulate places, structures, and

objects with special character, historic interest, and any other

-~ aesthetic or significant value for the purposes of preserving it
. and its value., A county may create a Lanqurks Commissiqn to

- landmarks and property within the district and the character of
. the district., - T . T I _

.T*:“Hisééficipreéérvatioh can be applied to a variety of places and
- ... structures--"any other aesthetic or significant value" makes for
- broad interpretation. Yet, the County would have difficulty

- using this power in order to control the areas identified as
- valuable historic resource because of their number and dispersal

" throughout the COunty;' The typilcal approach would be to form a

- historic’' district where all buildings generally share a number
~of . common' features. Since many. of . the County's historic.

B structures are isolated, this approach would not work. Historic

preservation implies the traditional architectural regulations,

L Treating historic_buildings and the land as a site is the first -

']'Aiéﬁifécfﬁfallreviéw COntrols'the'strﬁdturé, but the cbunty

still needs to control the land around each structure, This is

. a difficult problem because the needs of each structure and its
- site will be different.ﬁ.Ultimately; it means pPreserving open

Space around the structure and perhaps altering the permissible
density of sites containing historic structures or sites
adjoining them. Transferable development rights would be one
means of lessening the impact off-site control regulations. :
| Recommendations: | '

The best eystem would be one in which sites are treated as
natural resources to be completely protected, but would give
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‘transferable development rights to the' land-owner so that
the loss in development potential would be compensated. On
large holdings, the transfer could be within the property.
Private groups could assist land-owners in setting this
system up so that the preservation plan would be intact when
the land-owner is approached by a developer. This type of

- preservation system can be effectively managed by private
groups. . L T e

Clustetihg

Cluster zoning provisions requlate by density instead of lot
size. There are two basic forms of clustering: one in which
only single-family detached units on septic tanks are permitteq,
and the other, where extreme clustering of either single-family
detached or a variety of housing types is permitted.” In this
latter mode, sewers or holding tanks are required. In either

7'_ case, the lots can be clustered (grouped tightly together} to

~avoid building on unsuitable areas of the site. The theory be-
- hind both forms of clustering is excellent. : o

An attractive resource generally results in the attraction of
- homes to an area that should be preserved. . For example, the
bluffs overlooking Green Bay and lake shores are generally con-

- . sidered prime residential sites, Cluster provisions for devel=-

opment can result in a concentration of development in, or
directly adjacent to, these resource areas--just as happens with
- large lot zoning--but clustering provides the needed flexibility
to work with environmentally sensitive sites. Clustering provi-
~~ sions, however, need additional standards to guide the develop-
~ment of a site. S I S A

The cluster pfbVision, as typically used, provides for only a

'.modicum of clustering, leaving perhaps 15 to 30 percent open

space. This provides for more flexible and efficient site
~ development, In terms of resource protection, this form of
- clustering will work only where the resources are small and
widely scattered--an uncommon situation in Door County. There
are more extreme forms of clustering, where the open spaces
dominate. In combination with locational criteria governing
building placement, the use of intensive clustering is clearly
effective in preserving resources. : S

Extreme clustering has been used in agricultural preservation;
clustering at densities of one house per 40 acres iz quite com-
mon in the Midwest. Extreme clustering requires that at least
70 to 85 percent of a site be left in open space. The higher
the percentage of open space, the greater the level of protec~
tion provided. At any given density, extreme clustering is more
effective in preserving resources *han is conventional zoning.
In rural areas, extreme clustering is difficult because of the
sewer problem, but the common use of holding tanks in Door
County makes extreme clustering a viable solution.
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Clustering should not be viewed as something new that ig to be
feared. Door County, Years ‘ago, was developed almost exclu-
sively in the cluster mode. Hotels and homes were concentrated
in villages. This pattern is common in Europe. The paradox of
extreme clustering is that small, dense settlements retain a ru-
ral character because of all the space around the community,
This is true even though the cluster itself may reach urban
densities. Clustering is a vital concept for the preservation
of visual resources and can be effective in the preservation of
natural areas as well.

There is no question that, at any given density, clustering is
less detrimental to the environment than conventional zoning at
normal densities or at the densities of large or wvery large
lots. 1In all cases, clustering provides needed flexibility to
work with the land. The biggest advantage that clustering has
over conventional large lot or very large lot techniques is that
it is usually possible to achieve a given level of protection at
a slightly higher density. fThis increase in density should not
be feared, but should be viewed as a means of providing compen-
sation to private landowners who have to bear the burden of pro-
tecting the environment and resources.

A very large number of cluster ordinances and all planned devel-
opment ordinances use a conditional use procedure (see following
section), to ensure the environment is protected. In terms of
protecting resources, this procedure is opposite to what it
should be. Clustering, especially extreme ¢lustering, is better
for resource protection, assuming the standards have been writ-
ten for that purpose; therefore, clustering should be permitted
by right and conventional development should be conditional.

Récommendations:

Clustering should be the preferred method of development in
Door County. Extreme clustering is recommended for rural
environments and normal clustering of 20 to 50 rercent open
space is recommended for suburban areas. The extreme clus-
tering will provide for resource conservation and preser-
vation, In suburban areas of the County, the clustering
will provide a superior method of mitigating the damage done
to resources., - _ - o

- Conditional ﬁses

There is a wide range of conditional use techniques. No matter
what the underlying technical approach is, all conditional use
approaches share one element in common. They permit the County
to evaluate a project according to a flexible standard. The
elected officials have the power to grant, deny, or approve,
subject to conditions, In theor s the conditional use processa
permite the County to attach additional conditions to the site
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plan to ensure that environmental, visual, and agricultural re-
sources are protected. 1In practice, the criteria or standards
for approval have either beeh too vague to ensure the desired
results, too rigid to permit a design that protects the environ-—
ment, or subject to political whim.

The actual conditional use processes come in several forms. The
original conditional use process, the kind found in Door
County's Zoning Ordinance, =simply lists certain land uses as
conditional uses rather than permitted uses. Thus, a single-
family development might be permitted while other residential
uses are approved only on a case-by-case basis. The standards
found in most conditional use ordinances are as vague as those
found in Door County's ordinance. In nearly every case, some
participants in the process can find reasons to criticize a
project as being contrary to the public interest. Many of the
other standards as well, such as the impact of traffic, can be
endlessly debated.

There are now a number of conditional use ordinances where hear-
ly all uses are conditional and very few uses are permitted as a
matter-of-right, For example, the A-1 district in Door County
has 25 uses listed as conditional uses. In this situation, it
is not surprising that there are many hotly contested land usge
debates., The losers of any of these battles come away thinking
the system is unfair and that the elected officials are arbi-
trary in theilr decision-making. Nearly everybody in Door
County, rightly or wrongly, is dissatisfied with this system.

Nearly all ordinances that permit cluster residential develop-
ments make them a conditional use. Planned Unit Developments
often have s=eparate statutory authority, but procedurally are
similar to a conditional use and will be treated as such here.
The process is sharply dependent on the quality of the review
board, the preciseness of the standards, and the ability to
quantify any of the standards. Some systems have elaborate
scoring processes that are intended to reduce the arbitrary ele-
ments of these approvals. But, while some very good develop-
ments have occurred under some form of conditional use permit,
S0 have some of the greatest travesties.

Our experience has been that the best examples of cluster or
planned development originate not with the local regqulationa but
rather with a determined developer who insists on a quality
project. These developers often must convince local officials
to relax their normal standards in order to achieve a higher
level of resource protection. In this light, the ability to
provide the developer with adequate economic incentive to sup=-
port the protection of visual, natural, or agricultural resourc-
es ?ay be a crucial factor in 'the success of a conditional use
system. :

One of the major problems with a conditional use system is that

it encourages case-by-case negotiations. Although there are
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some communities that have a lot of experience with these types
of negotiations, all too often the resources that should be pro-
tected come out second best.’ This occurs because the nature of
conditional use proceedings tends to elicit "its a great idea,
but not in my backyard" reactions to development proposals,
rather than real evaluations based on the merits of the project.

On the other hand, developers often enter conditional use nego=-
tiations with less than good plans in order to leave themselves
plenty of negotiating room. The personal and political natures
of the approval process cause consistency among decisions to be
a rare commodity.

The conditional use process is also uncertain. Developers have
no assurance that they will get approval. The various actors
involved in the process--citizens, developers, and elected
officials--all have different agendas and priorities. The proc-
ess is frustrating for developers because there are no real
rules that are reliable. The process is costly; the uncertainty
of project negotiation outcomes creates an economic incentive to
sgueeze more out of a project than would be considered good
planning. i

Similarly, the groups representing environmental, agricultural,
or visual resources are put to great expense. They must mobi-
lize anew for each project, do research, and present the case
for resource protection. ' The cost of the reviews is likely to
be substantial for all parties involved. Plus, the more contro-
versy surrounding a project, the more cost incurred by the plan-
ning agency in order to review all the pointe being made by all
the parties. Uncertainty is usually a serious flaw in environ-
mental protection regulations.

Recommendations:

- Conditional uses are presently a major problem in Door
County. There are alternatives that will provide for better
control of development. The risks of inconsistency and the
divergence of opinion on the merits of individual projects
are too great in Door County for this system to work well in
protecting the resources of the County. Only a few uses
should be treated as conditional uses. :

Performance Zoning

This form of zoning was developed, for the most part, to provide
an alternative to both traditional zoning and nonzoning tech-
nigues for protecting environmentally sensitive lands. Perform-
ance standards, the basis of performance zoning, contain built-
in safeguards to protect natural features, visual resources, or
agriculture, Performance standards do not apply to zoning

districts but apply to the object being regulated or protected,
wherever it exists, '
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There are several types of performance standards that can be
applied. The first type sets a specific protection level for
each resource as shown in the following Pigure.

FIGURE 1
Open

. » Space
Natural Resources Ratio
Floodplains 1.00
Wetlands 1.00
Critical Environmental Area .95
Critical Visual Area .90
Stream or Lake Buffer .80
Drainageways .50
Forest, young .50
Forest, mature ' _ .80
Bluffs .90
Steep Slope >30% .85
Steep Slope 15-30% .65
Cld Field .20
Other .00

Essentially, this approach can be applied to any resource whose
destruction or pollution is reasonably well understood.

A second type of performance standard applies not to a resource,
but to an aspect of a natural cycle or function that is disrupt-
ed by development. While the identification of protection lev=~
els helps reduce impacts, in many cases, addressing the specific
cycle and the interaction with development that creates a prob-
lem is the desirable route. An example is storm-water; this is
an environmental problem that can be addressed with specific
standards to retard peak flows or to reduce the pollutant loads
carried by the resource. A complex analysis is required in
order to determine whether a site design meets a particular
~standard. Unfortunately, a developer may have to test a number
of alternatives in order to find one that works.

An alternative is for the community to test several land use al-
ternatives and select one or more of them which meet the stand-
ard and write the specifications into the zoning ordinance. In
general, this approach has been used most frequently because,
although it places some limits on flexibility, developers and
staff do not have to process a wide range of tests. Developers
have a guide to follow and know if they do certain things they
will get approved. This approach is suitable for agricultural
pPreservation where the development occurring may not be devel-
oper driven, but rather the simple subdivision of land for a
family member or to get a little cash.
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The last method combines both the fixed standard and the analy~
sis method. The ordinance contains the fixed standard and, if
followed, the developer will 'get a permit. The ordinance also
contains an absolute standard and the formulas needed to evalu-
ate a development. Developers, by demonstrating that their
design meets or exceeds the more complex standard, may be per-
mitted to enjoy greater flexibility in the design of their
project. This method is particularly applicable in the visual
resources area, but also provides greater latitude in the natu-
ral resources area,

Performance standards have a tremendous advantage in that they
apply not to the zoning district, but to discrete resource
units. Unlike the overlay zone, which can also be applied to
resource units, it is unnecessary to map each resource. The de-
veloper is required to conduct a detailed resources inventory as
the first step in the development application process. This
means that the resource protection scheme can be taijlored to
meet the needs of very complex environments and protect them in
a variety of zoning districts. If, for example, water quality
impacte on lakes are important, then the performance standard
might be a certain level of pollutant loading. A table similar
to that presented in Figure 2 would permit the calculation of
pollution levels on an acreage basis and on a per dwelling unit
basis.

Note that conventionally-tilled cropland has the highest pollut-
ant loadings for all three of the factors presented in thisg
chart, while forest lands have the lowest. The pollutant load-
ings of the various forms of development are located within this
range. Generally, as the density of residential development (as
measured in dwelling units per acre) or the intensity of nonres-
idential development (as measured by percent of impervious sur-
face) increases, so does the level of pollutant loading on a per
acre basis. One key aspect of the effect of residential develop~
ment must be noted: although pollutant loadings increase on a
per acre basis with increasing residential density, the loadings
decrease with increasing residential density on a per dwelling
unit basis. Thus, given a constant increase in population, a
land use pattern containing high percentages of medium- and
high-density development would have lower county-wide pollutant
loadings than a land use pattern dominated by more low density
development. Such a table could also be developed for air gqual-
ity impacts. : :
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FIGURE 2

POLLUTION LEVELS FOR VARIOUS TYPES OF DEVELOPMENT
(For Loam Solils) -

TYPE OF o % IMPER~ | 1oading per acre/loading per du.

|
: DEVELQPMENT;_ VIOUSNESS I SEDIMENT ~  NITROGEN PHOSPHORUS |
Estate §.F. o ' . - E o
Res. .10du/ac 3.0% .06/.6 ‘ 3.9/39 . . .3/3.0
Large-Lot S.F. . _ B . -
Res. 1l.0du/ac  12.0% .11/.11 6.7/6.7 .8/.8
Med. Density | |
S.F. Res. : ' . . .
4.0du/ac .- 25.0% .17/.043 8.8/2.2 1.1/.275
Townhouse/. |
- Garden Apt. ' R ' = ~ :
Res. 8~l0du/ac 40.0% .27/.03 12.1/1.34 1.5/.166
',“zﬁlgh-Rlse'-f ' | : = _ I :
~ Res, > 30du/ac 60.0% .24/.008 10.3/.343  1,2/.04
'Industrlai | _ |
- Medium Imper- o : SR
viousness. 60.0% -18/NA  10.3/NA 1.2/NA
O-{L”Suburban R S = R o
- Shopping ctr.  90.0% .24/NA° 13.2/NA . . 1.6/NA
 central o | o B
- Business . B e ' o :
 District 95.0% .25/NA. - 24.6/NA  2.7/NA
| creplama-- o
B COnventlonal : E E IR L '
. Tillage - . 1,0% 1.44/NA° ' 16.6/NA - 3.5/NA
. cow Pasture = 1.0% 0.05/NA 6.3/NA . 0.5/NA
) Forest "_PL' 1.0% " 0.05/NA- ' 2.7/NA L '.O.i/NA
Tdle Land 1.0% 0.05/NA - 3.3/NA  0.2/NA

© Lane Kendig, Inc, 26 _ T ”Aprii 12, 1988



. The use of performance standarde also permits the institution of
specific measures that foous on density, open space, or impervi-
- ous surface, whichever iz the most appropriate to the task.
These regulations provide the ability to calculate the desired
impact that is the maximum to be permitted, and then to develop
regulations that ensure that the desired impact cannot be
exceeded. - . o oo S S S
In the visual resource area; invisibility might be the primary
. standard to be met. A cluster development that is masked from
- view would be permitted at a certain density while a development
that is fully exposed would be permitted only at a lesser den-
sity.  This is an element that is subject to precise measure-
ment. = The formula can take into account height, building area,

and density.

Performance standards generally rely on clustering or its im-
- pacts’ to drive the system. - Landscaping is another important.
feature of performance standards systems. The systems can also
be tailored. It is possible to test several different standards
.. both for their performance against the resource protection goal
~and their impact on property values. The following figures (3
~ through 5A) show the performance evaluation of development al-
- ternatives within 1000 feet of a water-body on water gquality and
.- land value. - These analyses demonstrate how a performance system
- may be-fine-tuned and balanced, which is a strong feature if the.

v County ends up in court. -
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| TOTaLfVALUE = $1 499 189

'LOT VALUE =

W_TOTAL SPECULATIVE VALUE = 397.7 acres X $10,000/ac.

LN
" FIGURE 3
20 ACRE CLUSTER'ZONING

' DEVELOPMENT SUMMARY

_ Crltlcal -'L Remainder
7 Area E " of Site

TOTAL DWELLING UNITS L 19 31

TOTAL ACRES N . 397.70 92.40
MATURE WOODLAND. I 34.50 . 9.00
OLD FIELD ~ ~ = e e 47.10 S 0.00

CROPLAND 5 S 100440 . 4.86

WETLANDS & . - - e 280700 ' 0.00
WATER - S 8.0 . 0.00

4 DU'B/AC. : T . 0.00 . 0.00

5 DU'S/AC. e 0.00 . - 0.00
TOTAL SITE AREA : £ 490.10 S :

{ OPEN SPACE RATIO (OSR) S .64f

 ECONOMIC ANALYSIS

AGRICULTURAL VALUE = 105.26 acres X $1, 400/acre = $147, 364

| OPEN LAND VALUE = 119.3 acres X $250/acre = $29 825 =

19 @ $50 000
31 @ $l2 000

. $950,000
§372,000 -

$3,977,000
. $554,400

e b e i s

$4 531, 400

o

. 92,4 acres XL'$6,OOO/ac.

_VALUE ADDED = -$3 032,211 ' PERCENTAGE CHANGE = —66 9%

POLLUTION LOADING B. o D._tl 8688.56 lbs./yr.
_ _ - Nitrogen  3138.19 1bs./yr.

~ Sediment 191,75 tons/yr.

_Coastal . 963 tons/yr.

;ACRES OF. WILDLIFE HABITAT . 119.3 acres -
CHANGE FROM PRESENT STATE *38.2% :
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CLUSTER L
Density . -05 du's/Ae
TOTAL AREA . 4981 Ae
CRITICAL AREA | 3977 Ac
REMAINDER . 92.4 Ac
<. Lots im Critical Area - 19
. lots in Remaindey - 3

CREEK,

TANNERS




e ———

' {Lor vaLuE -

_ TOTAL DWELLINGVUNITS
§ TOTAL ACRES

MATURE WOODLAND

{OLD FIELD

i CROPLAND

1 WETLANDS

{WATER

{2 pu's/acC.

14 pu's/ac.

{5 pbu's/ac. x
{ TOTAL SITE AREA

OPEN SPACE RATIO (OSR)

| AGRICULTURAL VALUE = 197.68

TOTAL:VALUE = sz 327, 602 
TOTAL SPECULATIVE VALUE = 397.7 acres X $10,000/ac.
' 92.4 acres X $6,000/ac.

-VALUE ADDED -‘-sz 203,

V' POLLUTION LOADING'

39 X $40,000
43 X 1$10,000

FIGURE 4

PERFORMANCE ZONING A

DEVELOPMENT SUMMARY

Critical -
Area -

39

' 397.70

34.50
118.62
188.18
- 28.70

. 8.20°

© 19.50
0.00
0.00

490.10
.92

Remainder,
of Siter  *

43 .

92.40
9.40
52.00
9.50
0.00
21.50
0.00

- 0.00
0.00 -
0.00

ECONOMIC ANALYSIS

798

B.o.u,

Nitrogen

Sediment
Coastal

acres

$l 560 000-.
$430,000

7756. 08

| 3046.6

199.11
*

X $l 400/acre = $276,752

VT'OEEN LAND VALUE'= 243. 22 acres X $250/acre $60,$05 __

$3,977,000

B

— e e T e —

$4 531, 400

'PERCENTAGE 'CHANGE = —as. 6%

lbs /yr.-
lbs./yr.
tons/yr.
tons/yr.

*Level of reductlon on the order of 80% but no
calculatlon avallable.

Lane Kendig, Inc.
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243,22 écres
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FIGURE 44A
4

4

sk

T b oy

PERFORMANCE ZONING, A

Density 10 du’s/Ac !.”
TOTAL AREA 490,1 Ac

CRITICAL AREA 397.7 Ac ;
REMAINDER 92.4 Ac

Lois im Critical Area 39

Lots in Remainder 43

CREF K,

TANNERS
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F;GURE 5
PERFORMANCE ZONING B

DEVELOPMENT SUMMARY

Critical Remainder
Area of Site

‘TOTAL DWELLING UNITS 78 37
TOTAL ACRES 397.70 92,40
MATURE WOODLAND 34.50 9.40
OLD FIELD 138.46 68.31
'CROPLAND 172.24 4.69
WETLANDS - 28.70 0.00
'WATER 8.20 0.00
'2 DU'S/AC 0.00 0.00
4 DU'S/AC 0.00 0.00
:5 DU'S/AC 15.60 0.00
. TOTAL SITE AREA 490.10 0.00
{OPEN SPACE RATIO (OSR) .95 0.00

ECONOMIC ANALYSIS

PN et 2 i

| AGRICULTURAL VALUE = 176.93 acres X §$1,400/acre = $274,702
| OPEN LAND VALUE = 279.37 acres X $250/acre = $69,842.50

]

| LOT VALUE = 78 @ $28,000
é 37 @ $9,000

$2,184,000
$333,000

nou

: TOTAL VALUE = $2,834,544.50

| TOTAL SPECULATIVE VALUE = 397.7 acres X $10,000/ac. = $3,977,000
92.4 acres X $6,000/ac. =  $554,400
$4,531,400

VALUE ADDED = -%1,696,856 PERCENTAGE CHANGE = -37.4%

POLLUTION LOADING: B.0O.D. 7270 lbs./yr.
Nitrogen 2869 lbs./yr,
Sediment 183 tons/yr.
Coastal * tons/yr. .

*Level of reduction on the order of 80% but no
calculation available.

ACRES OF WILDLIFE HABITAT 279.37 acres
CHANGE FROM PRESENT STATE +44,6%
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FIGURE 5a
i

f-'&’-'f.'w:.myn-. ot rage = RTL L VT /
14 .

e

PERFORMANCE ZONING 5

Density 20 du's/ Ac
TOTAL AREA 490.1 Ac
CRITICAL AREA ‘197.7 Ac
REMAINDER 92.4 Ac

Lots in Critical Area 7’8
Lots in Remainder 37

CREEK,

TANNERS
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Recommendations:

Performance based districts that include specific standards
for natural resource protection and visual resource protec-
tion are needed. The districts should be designed to reward
sound design and maximum clustering. Rural districts are
essential to preserving these resources, but even in subur—
ban districts, we would expect natural resources to be pro-
tected to a large degree. The districts would be character
based, but there would also be additional standards that
cross district boundaries,

Environmental Impact Statements

The National Environmental Policy Act of 1969 was passed as a
result of strong environmental and resource protection concerns
in the United States. With the sudden advent of a strong re-
source protection objective, the government found itself without
adequate planning or regulatory techniques to deal with environ-
mental goals. Communities are now adopting resource protection
elements modeled after the national environmental impact state-
ment requiring an impact statement to be prepared to assess any
impacts on the communities resources and to select the best
course of action from several alternatives. The system 1s less
a regulation of the land +than a process for arriving at a
decision. The process is ad hoc and requires the developer to
collect a variety of data, to test alternatives, and to present
the findings on the impact. Public hearings are held, and citi-
zens or other interested parties are also permitted to submit
evidence. The elected officials must then sort through all the
information and either accept, modify, or reject the statement.

The ultimate problem with this technique is that it is inconsis-
tent in its long~term results. The quality of the information
gathered i1s going to vary substantially depending on the indi-
vidual doing the work. The conclusions based on the data are
clearly influenced by the objectives of those interpreting the
data. The developer and neighbors almost always come to op-
posite conclusions regarding the implications of the data. The
personalities of witnesses, lawyers, and others can have an im-
pact on how the information is viewed. Lastly, the turnover of
people doing the evaluation will clearly have an impact on the
outcome,

The second major problem is that the cost of running this type
of system is many times that of any of the other alternatives.
Developers, government, and citizens must all share these costs.
The preparation costs for the developer can easily double or
quadruple the cost of making an application. Citizen groups
must hire attorneys and experts of their own to review the
material. While it was originally envisioned that the elected
officials would simply =it and listen, the complexity of the
issues demands that the community hire its own staff with
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expertise in these areas to sort through the complex and
conflicting testimony that often arises.

Recommendations:

This process would be even worse than the present condition-
al use system and is not recommended.

Land Acquisition

Acquisition is one of the oldest methods of protecting a commu-
nity's resources. Government has the right to acquire land ei-
ther though negotiation or condemnation, provided there is a
public purpose. The land may be acquired by what is known as
fee simple means, or government can acquire a more limited in-
terest in the land in the form of a deed restriction or ease-
ment. This strategy indicates an acceptance of both the com-
modity and resource views of the land. Since this strategy
would seem to be a perfect balance, why 1is it not used more
often? The answer is simple: the cost is usually too high.

Some resources are so important that they need to be pPreserved
through acquisition and then have public access provided. The

County consumed more land in 1964 than all other development
uses. Development is now ahead, and the increase in development
pressure will make it impossible for government to protect re-
sources through acquisition.

Regulations, within limits, represent a better alternative for
Preserving resources. Combining regulatory and acquisition pro-
grams is also a viable alternative. A limited acquisition
program would supplement requlations where the burden would
otherwise fall too heavily on landowners. This is being done in
Libertyville Township, Illinois and in several eastern seaboard

states, Maryland, New Jersey, Massachusetts, and Connecticut,

Recommendations:

Acquisitions should be one of the County's tools. oOutright
acquisition should be reserved for ecritical areas where the

Conservation Easements

In ordinary situations, there is little difference in cost be-
tween the value of fee simple acquisition and the acquisition of
a conservation easement that takes all development value. The
reason ig the large difference in land value for agriculture and
for development. ~ In Wisconsin, however, the Uniform Conserva-
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tion Easement Act, Sec. 700.40 of the Statutes, in combination
with the farm land assessment law makes the exploration of a
variation on the theme worthwhile. The Uniform Conservation
Easement Act requires assessors to take into account the impact
of the conservation easement on the value of the property.
Thus, it would be possible to design a conservation easement
that would have far greater value in terms of the tax break than
does the farmland assessment agreement or zoning. This tax pro-
vision applies even if the easement is purchased by local
government. Thus, if a source of funds could be found, the
County could purchase easements which would result in a large
tax reduction in areas where land value had been impacted by de-
velopmental pressures. In areas where land values are still
agricultural, these restrictions would have some impact, but not
of great magnitude. The concept would be to use conservation
easements to achieve the desired .objectives in the absence of
zoning. It might even be an incentive to encourage the adoption
of zoning in the townships.

One advantage of this type of system is that it permits the con-
servation easement to be tailored teo the individual property. It
would be possible for the County staff to design a property to
protect resources--visual, natural, and agricultural. A plan
could be worked out to try to give the landowner the maxinum de~
velopment value consistent with the preservation of the values.
This would be particularly important in preserving visual re-
sources where the impact of a given intensity of development can
be influenced by how the development is designed.

The Nature Conservancy located in Wachapretue, Virginia uses
this technique. 1Its advantage over other forms of easements is
that by designing both the resource protection provisions of the
easements and provisions for development, the cost of the ease-
ments can be reduced to an absolute minimum; thus, the available
dollars will go as far as possible. The Nature Conservancy
staff is also a source which the Door County staff should tap in
their resource protection efforts.

Recommendations:

The use of easements with a predesigned site is the best way
in which to spend scarce resources for the acquisition of
protective interests in land. Because the County's purchas-
ing power will be limited, and the amount of land needing
brotection is large, conservation easements represent the
best of the "purchasing" strategies.

Subdivision Regulations
There is a desire on the part of many planners to use sub-
division regulations in order to accomplish some of the things

usually controlled by zoning. By statute, subdivision regula=
tions control the division of land into lots., While placing a
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minimum lot size requirement for developments having, sewer,
septic tanks, and holding tanks in the subdivision regulations
is possible, they would have to be consistent with the minimum
lot sizes set in the zoning ordinance for each 0of those
categories. 8o, while the County may set a minimum lot size in
unzoned towns, attempting to go beyond the minimum lot size in a
zoned town is likely to be litigated. 1If the regulations are
reasonably related to the health, safety, and welfare, and are
truly minimums, then problems are not likely. The further a-
field the attempt to extend subdivisions runs, the more likely
running into trouble becomes. One reason is there are controls
on the legislature that govern zoning but do not govern sub-
division regulations because their application is ministerial
rather than legislative.

We know of one community that is considering Placing
performance~type environmental regulations in its subdivision
ordinance. The regulations have not been adopted and there have
been no court cases. There are problems with this method that
are not present when using zoning, but the community did not
want to go the route of clustering. We believe this approach is
vulnerable to court attack.

In terms of other controls, it is ¢lear that the level of design
review can be substantially enhanced over what is envisioned in
the present Door County ordinance and still stay within the
bounds of the statutory authority. Communities all over the
country have developed strong review procedures. There is, how-
ever, a staff requirement for this to be net, Staff needs to
include a planner who is strong in design, generally someone
with a landscape architecture or architectural background.
While other planners can learn, it is Qifficult for someohe un-
skilled in design to effectively critique a designer unless a
better design can actually be shown to +he applicant.

There is one other aspect of the County's regulations that de-
Serves comment. The ordinance, as it now stands, is rarely used
and, therefore, meaningless. The distinection between a major
subdivision and a land division makes it possible, through a se-
ries of land divisions, to avoid having one's project reviewed.
In fact, this has been the case throughout most of the time that
the'o;dinance has been in existence. The explanation for this

with State controls on holding tanks. The County, thus far, has
not sought to use this as a land use control element.
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Recommendations:

The County should close ‘the loopholes in the present sub-
division ordinance and adopt an ordinance that is designed
to require maximum adherence, rather than maximum avoidance,
to County regulations. 1In addition, there are substantial
degrees of control that can be realized, both in terms of
mitigating damage to important County resources and in terms
of limiting road access and congestion. The County should
not, however, attempt to stretch its subdivision powers too
broadly. There are issues that best be left to other
techniques for control.

Transferable Development Rights

The concept of transferring development rights (TDRs) is based
on the fact that ownership of property is a bundle of ownership
rights that can be separately bought and sold. The fee~-simple
ownership of property includes all these rights, The rights
that can be separated from the bundle are mineral rights, devel=-
opment rights, hunting rights, logging rights, and scenic ease-
ments to name but a few.

TDR's essentially can take three forms. In one form, the rights
of a property owner, who may own several parcels, can be trang-
ferred from one parcel to another. As a result, parcels most
appropriate for development can receive an increase in density
by limiting the development potential on other parcels where re-
sources should be protected. The transfer does not permit an
increase in overall density, it simply allows the location of
all development potential on one or mere parcels in return for
leaving one or more parcels development-free.

In the second form, by sale or other agreements, several owners
may agree to a density transfer. Landowners may sell the right
to develop their property to another landowner who can build at
an increased density elsewhere as a result. The difference be-
tween this second form of TDR and the first is that a receptor
district, where the development rights can be used to increase
density, is required. There needs to be an area that is permit-
ted to have increased densities capable, of absorbing all the
avallable development rights, if the landowner is to have a rea-
sonable expectation of selling the development rights to
builders. One of the most important aspects of this method is
ensuring that there is really a market for the commodity. This
form of TDR is, as is the first, a voluntary system. Here, the
landowner is given the option of developing at restrictive den-
sities or selling development rights.

The third form of TDR is mandatory; it requires landowners in a
protection area to transfer their development rights in order to
realize any development value from their property. In this
case, the zoning mandates either no development or a very low
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level of development. As was the case in the second alterna-
tive, there needs to be a receptor district which accommodates
the development. Unlike the voluntary system, there also needs
to be a carefully constructed balance between sender and recep-
tor districts. There must be a market that absolutely ensures
that all development rights can be used. The system will fail
if there is insufficient land to accept all of the transferred
rights. Since there ism nothing forcing a landowner to purchase
these rights, there needs to be a significant oversupply of re-
ceptor district land in comparison to the total number of devel-

opment rights. The mandatory nature of this thirqg form of TDRs
the other two forms.

In Door County, because there is so much sensitive 1land, the
market would probably provide insufficient land to absorb all
the development rights that might be created through a mandatory
transfer of development rights system. And, while the voluntary
system is not market-dependent for its legal workings, its ulti-
mate performance in achieving the desired goal is sensitive to
the market. The voluntary systems' major advantage is that they

conservation groups who could protect more land if they could
market development rights.

An exception to the market limitations of normal TDR systems is
a comprehengive TDR system. At this time, however, the compre-
hensive TDR system is relatively untested. The system was orig-
inally proposed in Maryland during the early 1970's as a refornm
to the entire zoning systemn. Transferable development rights
were, and still are, considered to be a device by which the
"windfalls" and "wipeouts" that characterize zoning decisions

can be mitigated. The comprehensive TDR system goes further to
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In this comprehensive system, the actual land use pattern is
separate and distinct from the zoning system. The development
rights are fully transferable. A zoning change would not bring
instant increases in land value, because to actually build at
any given density, one needs to have the development rights as
well.

The advantage of this TDR system is that it spreads the benefit
of development to all landowners more evenly, and de-emphasizes
the role of a zoning change in establishing land values. It
provides a mechanism to protect sensitive lands by selling de-
velopment rights. In terms of pure growth management, the cost
of building in one location or another would more accurately re-
flect the value of public investment and the cost of improving
the site, rather than the value of the zoning district.

Although this system has some very attractive features, the fact
that it is somewhat radical and relatively untested creates a
liability. 1In addition, the allocation process would be expen-
sive and complicated. Many property owners may end-up with
fractional development rights. Depending on the percentage of
fractional rights in the system, free market assembly of devel-
opment rights may be difficult. On the other hand, the system
should be periodically updated, either every five to ten years
or when 20 to 25 percent of the development rights have been
used; therefore it does not have to be tightly constrained eco-
nomically as in other mandatory TDR systems.

There are other reasons to consider the use of transferable de-
velopment rights. The U.S. Supreme Court continues +to hear
taking issue cases. They have, however, given some broad invi-
tations to communities to include such devices as a safeguard
against a "taking." In MacDonald, Sommer, and Frates v. Yolo
County, they require proof that "any proffered compensation is
not just" as a precondition to establishing a taking. Thus,
building compensatory devices or alternative choices into an or-
dinance makes good sense.

Recommendations:

There are several situations in which a TDR program should
be used. 1In rural areas, the use of TDRs on a voluntary ba-

sis within districts should be seriously considered. In
rural districts, the system will provide landowners with
greater flexibility. In addition, there are szeveral re-

source areas that are in the path of development but where
rural intensities will not be acceptable. In these resource
areas, a mandatory transfer system should be developed.
This system envisions a low density zoning floor, with a TDR
program that provides for the transfer of development rights
to sites within the district in each township to encourage
the creation of new development nodes that would be free-
standing hamlets or villages with a tourist orientation.
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Land Use Policy and Master Plans

Land use planning represents an approach to the protection of
resources that seeks to funnel growth into areas that do not
nheed protection. The first place to begin to implement land use
policy is in the development of a master plan. This document,
while it has no legal enforeibility in itself, nevertheless
remains a key element in the process since zoning should be
based on a master plan.

The Wisconsin Statutes give power to the counties to develop and
adopt a county development plan in order to guide the physical
development of the unincorporated areas of the county and areas
within incorporated Jurisdictions whose governing bodies agree

other factors which will improve the physical and economic
situation of the county, The State empowers the counties to
adopt ordinances which establish districts and regulations which
the county's board shall deen best suited to carry out the
purposes of the county development plan, pursuant to the State
Statutes.

For the most part, all land uses, except those supporting the
agricultural industry, are incompatible with agriculture.
Depending on the manner in which development occurs, low density
residential, particularly if clustered, can be compatible with
the preservation of many wvisual and natural resources, Some
natural resources are quite tolerant and can accept suburban
types of intensities of all land uses, Other visual and natural
resources, such as wetlands and scenic vistas, are intolerant of
all forms of development. Traditional urban areas, i.e.,
commercial, resort/hotels/motel, entertainment, industrial, and
office uses are highly destructive since the intensities require
the site to be heavily modified. Areas with extensive resources
certainly should be zoned to exclude uses that are highly
destructive,

If the growth of the County can effectively be funneled into
areas that are not considered resource areas and retain rural
land uses in the rest of the County, then the major threat to
visual, agricultural, and natural resources would be entirely
avoided. 1In California and Oregon, land use Planning that cre-
ates urban growth areas and rural areas is one of the most ef-
fective forms of land use bplanning. The degree of protection
needed on top of rural land use intensities Is much lower than
the control required for suburban or urban uses. The strateqgy

is based on detecting the threat rather than on regulating the
resource.
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Recommendations:

The use of a community character based land use system in
the development of a master plan is one of the most crucial
elements of the planning implementation program. Placing of
most of the County's resources in Rural areas will take much
of the development pressure off these resources and make the
provision of an effective program much less complex.
Clearly, there will be some resource areas that will have to
receive an Estate or Suburban density; these will use the
TDR program to mitigate damage. Similarly, there will be
areas where the normal impact of Estate or Suburban
densities will have to be considered acceptable. Additional
discussion occurs in the growth management paper.

Mitigation

Mitigation is a concept that permits development to occur if the
degraded habitat is improved. This concept has the greatest ap-
plication to natural resources and some visual resources.
Throughout the country, most of the original climax forests and
many of the streams and drainageways have already been modified.
Farms and artificial drainage ditches have replaced the original
environments and habitats. “In many cases, requiring development
to improve degraded resources is sound strategy; the economic
resources needed to correct an environmental problem are provid-
ed at the time of development rather than leaving open the
possibility that the problem might never be corrected. For ex-
ample, artificial stream channels can be restored to near natu-
ral conditions in order to improve water quality. In scenic
areas, removal of junk and improving highway landscaping can be
conditions for development.

In the process of development, performance standards or negoti~
ated standards can be developed that will mitigate any problems
created by development in sensitive areas. The objective iz to
improve the overall quality of the land as a habitat for both
wildlife and people. Where a channelized stream Crosses a prop-
erty to be developed, the artificial channel can be regraded to
provide for natural meanders, more flood storage capacity, and
less velocity. The channel can be revegetated with materials
that trap nutrients and pollutants. Road edges can be revege-
tated with plantings of grasses and wildflowers. Understory
trees, shrubs, and canopy trees may also be included as part of
a development in order to filter out pollutants from the devel-
opment that otherwise reach water courses. Even with a portion
of the site being developed for residential purposes, the total
area of high-quality habitat can be increased, and the quality
of the area, as a whole, enhanced as a habitat. Enhancenents
for wildlife habitats will increase the diversity of species,
provide better cover and feeding environments, and, at the same
time, reduce pollutant loadings. These same plantings can be
used to improve the visual qualities of the landscape by screen-
ing development.
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Mitigation can also be used in areas where there is too little
land to impose the desired 'performance types of controls or
where the use permitted on the land would otherwise require the
destruction of the resource or sharply devalue the property.

Recommendations:

Mitigation should be used in the environmental areas as an
option when strict application of the resource protection
regulations requiring total protection would create legal
problems or severe inequities.

Critical Area Legislation

Up to this point all the technigues discussed have been intended
for implementation by the County. As indicated, Wisconsin law
permits townships to frustrate county attempts to use zoning to
achieve the various resource protection goals. In response,
Wisconsin has set mandatory zoning requirements for areas where
the State believes such control is essential. While the State's
program has never been called critical area legislation, it fol-
lows the same pattern as critical area legislation passed in
other states. The basic notion is that there are areas of crit-
ical state concern which reguire special planning.

A wide range of states have used one form or another of this
concept. There are a variety of approaches that have been used,
but all respond to a state berception that critical state re-
sources within one or more communities are not adeguately pro-
tected by the local governments or the powers available to the
local governments. The approaches taken have been diverse. In
California, the state created special agencies having direct
control over land use. In New Jersey, a special agency had
bowers to plan and require local consistency. 1In Florida, the
original critical area legislation designated areas of critical
state concern and set standards for local agencies to meet.
Later, funding for extraordinarily restrictive measures was .
provided as some compensation to local landowners. In
Massachusetts, the state has provided special taxing powers to
some of the islands enabling them to better cope with some of
the problems they face. In Maryland, the Commonwealth has man-
dated a plan and specific zoning for critical areas. The State
of Wisconsin has been involved in a similar venture on the Lower
St. Croix River. It has mandated specific zoning for sensitive
bluff and valley areas. Proposals for similar regulations on
the Lower Wisconsin River are under consideration.

An alternative to the State program is to look for similar po-
tential revenue sources in the County. There are models for
this type of incentive. Martha's Vinyard, off the coast on Cape
Cod, found that residents were being forced off the island by
the escalating price of the land., The Massachusetts legislature
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authorized a real estate transfer tax on the island to be used
for the purpose of subsidizing housing for residents. The tax
basically affected people purchasing high-priced summer housing;
therefore, the burden fell on the group that was causing the de-
velopment pressure on the community. This technique would have
raised $8,200 for Door County, based on a 1. percent transfer tax
in 1986. The money could be used to achieve specified types of
relief for zoning regulations.

There are a number of perspectives that a local government can
take with regard to critical area legislation. In general,
local governments will support the general notion of critical
area legislation when it seems to be applicable to broad areas
of the state. In many instances, particularly where the com-
munity feels the state is forcing regulations on them, local
officials have fought the regulations, dragging their feet in
implementing them. In other cases, the regulations were insti-
tuted at the request of local officials.

The varied reaction to critical area legislation is basically a
reaction to two things: whether the regulations are achieving a
desired local objective and whether the regulations are viewed
as being sensitive to local concerns. In reviewing these tech-
niques, the County should be sensitive to the problems that have
been created in other similarly situated communities.

Dooxr County must seriously consider land use regulations. Most
of the resource protection techniques reviewed in this section
use some type of land use regulation. Door County citizens,
therefore, need to decide whether they should adopt such con-
trols locally or get the State to adopt critical area legisla-
tion.

Recommendations:

There are two approaches recommended. The first is to use
the critical area legislation approach to obtain additional
funds to be used for the acquisition of land. The second is
to obtain powers to regulate land use in critical areas, re-
source protection areas, and along the major highway corri=-
dors. .

We recommend that the County seek critical area legislation
that has two major components. One component would be a
land use plan that identifies areas where acquisition of
protective easements would be a priority. The legislation
would empower the County to collect a 1 to 1.5 percent
transfer tax on real estate salesg. The second component,
which would also be a part of the County Plan, would be the
designation of critical areas where County zoning would go
into effect without veto power by the Towns. While these
areas will be identified in the planning process, some logi-
cal candidates include the major highway corridors and crit-
ical environmental corridors that are threatened by heavy
developmental pressure.
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New Planning Organizations

In both cCalifornia and New Jersey, planning organizations with
enhanced regulatory powers have been Created. The California
Coastal Commission came about as a result of a referendum. The
Commission exercises land use controls over local coastal zon-
ing, in addition to controlling land uses along the entire
coastal area of California. As such, the Commission is es-
sentially a newly constituted level of government,

In New Jersey, the New Jersey Pinelands Commission is based on a
more traditional planning approach. The Commission was mandated
by the State Legislature to develop an environmental protection-
plan for the Pinelands. °'All 1local governments had to adopt
local zoning regulations consistent with the pPlan, the Pinelands
Commission had the power to accept or modify local zoning, and
the Commission could regulate, and indeed did regulate, until a
local program was approved.

In both these cases, there were many counties and cities in-
volved. In Door County, there is only one county. The under-
lying concern with all these brograms was the belief that local
government had failed to do the required job. That is certainly
a concern that fits Door County. The commissioning of these
studies is recognition that the existing system is not working.
There is also the concern that local government is not really
committed to the task of preserving critical resources, an issue
that citizens have frequently mentioned.

Although Wisconsin counties do have weaker planning powers than
do California and New Jersey counties, due to the rural nature
of Door County, it is questionable whether the County would have
adopted regulations that really protected the environment. The
second factor is a State created agenda and agency. The task of
the agencies have been issue-oriented, if not one dimensional.
Clearly, the concerns were not as balanced as they would be in a
traditional governmental agency.

A Door County Planning Commission that would have powers to plan
and zone both the Towns and incorporated communities would be
the logical creation of this type of system. Officials would
likely be appointed, in part by State government and in part by
local government, to reflect the agency's mission.

Recommendations:

While no new planning agency is recommended, clearly, the
County must work hard to gain more trust from its citizens.
While there is uninformed commentary coming from citizens,
there is also no doubt that a lack of trust in County zoning
exists, S
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Incentive Programs

The classic incentive program, a farmland assessment law, is
one that is used in nearly every state. In Wisconsin, this law
takes the form of a state income tax credit. This program is a
reflection of the mainstream approach that farms are an eg~
sential resource and that tax relief is an appropriate tool. In
most states, this type of program provides a tax break to farm—
ers but has no value in actually preserving the land.

Wisconsin went further than most states and made the law apply
only to those who were in agricultural zoning districts that acw
tually protected the land use. This type of program links a
very real restriction on land use te a form of compensation to
the property owner. Since there is a direct link between the
two, it is an excellent conceptual model. A problem in the
Wisconsin system, however, 1is that other elements of the
Wisconsin law result in a limited level of compensation, thereby
severely reducing its incentive value,. In areas where land
values are near agricultural value, as they are in Southern Door
County, the incentive provided by the program is less than need-
ed in order to encourage landowners to accept the restrictions
included in the progran.

If the problem of inadequate incentives is corrected,
Wisconsin's program would be a model method for dealing with re-
sources of statewide Importance. Since the resocurce is of
state-wide concern, letting the taxpayers of the entire State
pay for the subsidy to the few who must be placed under
stringent land use controls is justified. Most important,
however, is the implementation link provided by the Wisconsin
brogram; this link must be maintained in order for the program
to be effective.

The present proposals in Door County to reduce property taxes
will provide a large windfall for nonresident tax payers. In a
County such as Door County with a large percentage of the total
dwelling unit stock in condominiums and summer homes, this means
a loss of revenue that is primarily paid by nonresident +taw
payers--the ones who are placing the developmental and environ-
mental pressures on the County.

Recommendations:

If critical area legislation for Door County is considered,
then a request for revised incentives for farmland preserva-
tion should be included. Alternatively, the County should
obtain permission to implement more flexible zoning ap-
broaches in the agricultural preservation district. These
zoning approaches should both maintain the same level of
protection as the State law and make the regulations more
acceptable, and therefore more of an incentive, to the
County's hard-pressed farmers.
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